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The Caſe of John Danvers Eſq; inter & 


Waite Defend 


Exry Earl of Danby, by Deed and Fine, ſettles the Mannor of Dauntſey 4 Car. r. 
H in Wiltſhire upon himſelf for Life; Remainder to Sir Johz Danvers his Anno 

Brother for his Life ; Remainder to Elizabeth Wife of Sir John Dan- 1629. 
vers for her Life ; Remainder to the Heirs of the Body of the ſaid Sir Johz 
Daxvers; Remainder to the right Heirs of the ſaid Earl. 

Henry Earl of Danby, and Elizabeth the Wite of Sir John Dapnvers,died 
before the Year 1646, and the Earl left no Iflue, whereby Sir Fohn Danvers 
became his Heir at Law ; and by the ſaid Settlement was (in the Year 1646) 
ſeized of the ſaid Mannor in Tayle, and as Heir at Law to the Earl, had 
the Reverlſion 1n Fee. 

Sir John Danvers being ſo ſeized by Deed, dated 5* May 1647, Covenants Anno 
to levy a Fine, with Proclamations of the ſaid Mannor, to the Uſe of him- 1647. 
ſelf, and the Heirs of his Body, Remainder to his own right Heirs; and the 
Fine accordinzly had. 

Sir John Danvers, 17 April 1655, died ſeized, leaving Iſſue John Dar- 
vers his Son and Heir, Leſſor of the Plaintift. 

In the AQt of Jndempnity, 12 Car. 24, there 1s a Proviſo, that nothing in ? 2 Car 2d. 
the AG contained ſhall extend to diſcharge the Lands, Tenements, Goods, CaP. II. 
Chattel>, Rights, Truſts, and other Hereditameats of the ſaid Sir Foby Dax- Anno 
vers, and others therein named, of and from ſuch Pains, Penalties, and For- 1950- 
feitures, as by one other AE of Parliament intended to be thereafter paſſed 
for that purpoſe, ſhould be expreſſed and delared. 

By the Statute of Pains and Penalties, made the next Parliament, 13th 13 Car. 24. 
Car. 24, reciting the ſaid Proviſo in the Act of Indempnity, it is ena&ed, cap. 15. 
Thar all and every the Mannors, Meſſuages, Lands, Tenements, Rents, Re- Anzo 
verlions, Remainders, Poſſeſſions, Rights, Conditions, Intereſts, Offices, Fees, 1661, 
Annuities, and all other Hereditaments, Leaſes for Years, Chattels real, and 
other things of whar nature ſoever they be, of the ſaid Sir Joyz Danvers and 
others therein named, which they, or any of them, or any other Perſon or 
Perſons to their Ules, or in truſt for them,or any of them, had 25 March 1646, 
or at any time ſince, ſhall ſtand and be forfeited unto his Majeity, his Heirs 
and Succeſſors, and ſhall be deemed, veſted and adjudged, to be in the aQtual 
and real Poſſeſſion of his Majeſty, without Office or Inquiſition thereof to 
be taken or found. 


J ich. Browne Quer 


Sir Joh Dapvers by neither of the ſaid As, nor any other, 1s attainted of 
Treaſon. 


King Charles the 2d, by his Letters Patents, grants the ſaid Mannor to 14Car.24. 
the Duke of Tork and his Heirs ; who getting into Poſleſhon, Mr. Danvers as Sept. 20. 
Leſſor, in the Name of the Plaintift Richard Browz, brought his EjeQment 
to try his Title ; which came to a Trial at the King's-Bench Bar, Sir Mazchew 
Hale being then Chiet Juſtice, who direQed a ſpecial Verdict, and there- 
in the Matter above found, for the Judges to determine the Law, wherein 
Chief Juſtice Hale icemed of Opinion tor Mr. Dazvers's Title : but before 
any Judgment given, he was removed; and Chief Juſtice Rainsford lucceed- 
ing him, Judgment was glven for the then Duke of York. Who after he 
came to the Crown, by Letters Patents ſettled the ſaid Mannor, amongſt 
other Lands, upon Truſtees for his Queen during her Life. 

Mr. Danvers, lince the late Revolution, brought a Writ of Error in the 
Exchequer-Chamber, before the Judges of the Common-Pleas, and Barons 
of the Exchequer: and the majority being of Opinion againſt him (ths 
{ome were for him) the Judgment given in the King's-Bench was affirmed. 
And whilſt the Writ of Error was depending, the Earl of Monmouth pro- 
cured a Grant from their preſent Majetties of the ſaid Mannor to him and 
his Heirs, 

A Mr. 


Queſt. 1. 


Stat.Weſt. 
2A. 


13E.1.c.1. 
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Mr. Dazuvers hath now brought a Writ of Error in Parliament. 


The Queſtions are principally two, (viz.) 


Whether an Eſtate Tail be given or forfeited to the Crown, by the ſaid 
Act of Pains and Penalties ? 

If not ; then, Whether by Sir John Danvers's Fine in 1647, theold En- 
tail in the ſaid Mannor be ſo extinguiſhed, that the remaining Eſtates there- 
in are given or forfeited to the Crown by that AR ? 


Judgment was given, both in the King's-Bench and Exchequer-Chamber 
upon the firſt Point ſingly. 


It is conceived that Mr. Danvers is intitled to an Eſtate Tail in the Man- 
nor of Dauntſey, notwithſtanding the ſaid Att or Fine. 

1. By the Statute De Donis Condi.conalibus, no Eſtate Tail was forfei- 
table for Treaſon, till the Statute 26 H, 8. cap. 13. which gives no forfeiture 
of an Eſtate Tail, but where the Tenant in Tail is convicted of Treaſon, 
according to the courſe of the Common Law ; which Convi&tion, or At- 
tainder, fails in this Caſe. 

2. The Statute of Patns and Penalties, hath no words that import a For- 
teiture of an Eſtate Tail, forthe words in that AC only deſcribe the Things 
to be forfeited, and not the Eſtate therein, and are not of the ſame import 
as the words of the Statute of 26 H. 8. that makes an Eſtate Tail forfeita- 
ble for Treaſon, by the Expoſition of the Judges ; who grounded that their 
Opinion only upon theſe words in chat Statute, (whereof they are ſeizev of 
any «ſtate of Jnheritance) becauſe an Eftate Tail is an Eſtate of Jnh?rt- 
tance ; Which words, or any other to the like effet, are wanting in the 
Act of Pains and Penalties. | 

3. It is agreed, that if this Statute had been made before 26 H. 8. the E- 
ſtate Tail would not have been forfeiced ; and there's no more reaſon it ſhould 
be torteited now, lince Sir John Dazvers was never Attatnted. And it 1s to 
be obſerved, that Penal ©tatutcs, ſuch as this is, are always conſtrued 


_ ffritly, and moſt beneticially for the Party accuſed : Which will the rather 


Queſt. 2. 


be {o in this Caſe, becauſe the Parliament did not Attaint Sir Fohn Danvers, 
but deſigned Favour to him, which they refuſed to others in the like Cir- 
cumſtances. 

As to the ſecond Queſtion, it is anſwered, That the new Eſtate Taal, 
created by the Fine and Deed in 1647, is not forfeiced by the AR of Pains 
and Penalties; becauſe the old Eſtate Tail could neither be extinguiſhed nor 
merged in the Reverſion in Fee-Simple, which all will allow. And the Fine 
rather bars the Iflue to claim the Entail, than transfers it to the Connulee; 
{o that the old Eſtate remains in Effet, and the fe declared upon the Fine 
1s executed the ſame moment, and leaves no Eſtate in the Connuſee forfeita- 
ble. Hence it follows, that the new Uſe to Sir Fohn Dazvers, and the Heirs 
of his Body, 1s derived out of the old Entail, that was as large, and equal 
with the new One, (and which was not forfeited) and not out of the Re- 
verſ1on in Fce thar is owned to be foxfetted. 

It has been objected, That unleſs this Mannor of Dauztſey be forfeited by 
the Att of Pains and Penalties, tho Sir Fohz Danvers be named in the 
Act, yet his Poſterity will not ſuffer any thing by it, which (ſay they) 
could never be the Intent of the Parliament. 

It's anſwered ; That Mr. Dazvers hath loſt by this AQ, Lands to the 
value of 1500./. per Annum, which deſcended to him in Fee-Simple ; and 
other Children of Sir Johz Danvers have loſt near as much. $ 


